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Court of Appeals of the District of Columbia. 


No. 3354. 

Abraham Burn stink. Adnfr &c.. Appellant. j 

' i 

vs. 

Fred Drew. 


« Supreme Court of the District of Columbia. | 

I 

At I .aw. No. 60427. 

Abraham Burnstine. Administrator of the Estate of David Burn- 

stine. Deceased, Plaintiff. 

vs. 

Fred Drew. Defendant. 


United States of America. i 

i 

District of Columbia, ss: 

Be it remembered. that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said. District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

i 

i 

i 

1 Amended Declaration. 

Filed May 1, 1010. j 

i 

In the Supreme Court of the District of Columbia.| 

Law. No. 60,427. 

Abraham Burnstine, Administrator of the Estate of David Burn- 

stine. Deceased. Plaintiff. 

' ' ' i 

! 

vs. | 

Fred Drew. Defendant. 

The plaintiff Abraham Burnstine. Administrator of the Fstate of 
David Burnstine. deceased, sues the defendant Fred Drew for that on 
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to wit the 22nd day of April 1017. the plaintiff's decedent who was ten 
years of age, was walking along and upon the public streets in the city 
of Washington and District of Columbia, and was on Euclid Street 
northwest near the point where Fourteenth Street Northwest intersects 
with the said Euclid Street, and as he had a lawful right to do, and the 
plaintiff avers that upon the day and year aforesaid, a certain automo¬ 
bile was being operated by the defendant along and upon the public 
streets in the City of Washington and District of Columbia on to 
wit Fourteenth Street. Northwest and Euclid Street. Northwest, and 
the plaintiff avers that it thereupon became and was the duty of the 
said defendant to .use due and proper care in the management, opera¬ 
tion and control of the said automobile along and upon the public- 
streets as aforesaid, but the said defendant not regarding the duty 
in this behalf, did not use due and proper care in the operation, con¬ 
trol and management of the said automobile as aforesaid in this to 
wit. that while the plaintiffs decedent was upon the said Euclid 
2 Street, and near the point where tlu- said Euclid Street inter¬ 
sects with Fourteenth Street, and was at a point to wit live feet 
south of the north curb of the said Euclid Street, the said automobile 
operated by the said defendant as aforesaid, was negligently and care¬ 
lessly moved along and upon the said Euclid Street at a great 
and excessive rate of speed, and without signal or warning of any 
kind, and by reason whereof, the plaintiffs decedent was run into, 
against and upon, and his body crushed and mangled, and by reason 
thereof, he then and there died. 

And the plaintiff claims damages in the sum of Ten Thousand 
Dollars, besides costs. 


Second Count. 

The plaintiff. Ahraham Burnstine. Administrator of the Estate of 
David Burnstine deceased, sues the defendant, Fred Drew, for that 
on to wit the twenty-second day of April 1017. the plaintiff's de¬ 
cedent who was ten years of age. was upon the public streets in the 
City of Washington and District of Columbia, on to wit Euclid 
Street, Northwest, near the point where the said Euclid Street 
intersects with Fourteenth Street, Northwest, and to wit four 
or five feet south of the north curb of the said Euclid Street. And the 
plaintiff avers that at said point where the plaintiff’s decedent was 
on said Euclid Street, the said street from the north to the south curb 
thereof is to wit thirty feet wide. 

The plaintiff avers that on the day and year aforesaid and at the 
time there was in force in the District of Columbia a certain police 
regulation duly passed and enacted, which is a part of the law of 
1 lie District of Columbia, and which is as follows: 


ABRAHAM BURNSTINE, ADM., VS. FRED DREW. 


3 


“‘Sec. 4 b. “A vehicle turning into a street to the left shall 
pass around or over the point of intersection of the two streets.” 



The plaintiff avers that on the said day and year aforesaid, a cer¬ 
tain automobile being moved and operated by the defendant along 
and upon the said Fourteenth Street toward Euclid Street in a south¬ 
erly direction; upon approaching Euclid Street the defendant entered 
Euclid Street to the left from Fourteenth Street. And the plaintiff 
avers that it became and was the duty of the said defendant to use 
due and proper care in the management, operation and control of the 
said automobile along said public streets as aforesaid, in compliance 
with the terms and provisions of the said police regulation as afore¬ 
said, but the said defendant not regarding his said duty in this re¬ 
spect, did not use due and proper care in the operation, management 
and control of his said automobile as aforesaid, in this to wilt, that at 
the time aforesaid, the defendant carelesslv and negligently and in 
violation of the said police regulation aforesaid, turned the said auto¬ 
mobile into the said Euclid Street to the left and between the north¬ 
east corner of said Euclid Street and Fourteenth Street and the point 
of intersection of the two said streets, and not around or over said 
point of intersection as required by said regulation. And by rea¬ 
son thereof, the said automobile so operated by the said de- 
4 fendant as aforesaid, and because of the negligence aforesaid, 
ran into, against and upon the plaintiff’s decedent, at a point 
four or five feet south of the north curb of the said Euclid Street, and 
by reason thereof the plaintiff’s decedent sustained injuries from 
which he then and there died. 

And the plaintiff claims damages in the sum of Ten Thousand 
Dollars, besides costs. 

Third Count. j 

The plaintiff Abraham Burnstine, Administrator of the Estate of 
David Burnstine deceased, sues the defendant Fred Drew for that 
on the twenty-second day of April, 1917, the said defendant was 
operating a certain automobile on the public streets of the City of 
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M ashing ton and District of Columbia, to wit along and upon Euclid 
Street, northwest, near the' point where the said Euclid Street inter¬ 
sects with Fourteenth Street, northwest. And the plaintiff avers 
that it thereupon became and was the duty of the said defednant to 
use due and proper care in the operation, movement and control 
of the said automobile as aforesaid, and to keep a lookout ahead so 
as to avoid injuring persons in. along and upon the said street, but 
the said defendant not regarding his duty in this behalf, negligently 
failed and neglected to keep a lookout'"ahead as aforesaid" and by 
reason thereof, the said automobile operated by the said defendant 
;is aforesaid, ran into, against and upon plaintiff's decedent, and 
by reason thereof, the body of plaintiff’s decedent was crushed and 
mangled, and by reason thereof, he then and there died. 

As part of and as applying to each count of this Declaration plain¬ 
tiff avers that the decedent. David Burnstine, left surviving him as 
next, of kin. his father, Abraham Burnstine, his mother, a' brother. 

Bernard Burnstine. a sister. Leona, and another sister. Mil- 
•"> dred Burnstine. 

And the plaintiff claims damages in the sum of Ten Thou¬ 
sand Dollars, besides costs. 

DANIEL THEW WRIGHT. 

Attorney fur Plaintiff. 

Pica. 


Filed .Julv 17. 1917. 


* 


* 


* 


* 


The defendant. Fred Drew, for plea to the plaintiffs declaration 
and to each count thereof in the above entitled cause filed, says he 
is not guiltv as alleged. 

WALTER, C. OLE PH AXE, 

At for net/ .for Defendant . Fred Drew, 


Joinder in Issue. 

Filed July 19. 1917. 

****** * 

The plaintiff joins issue upon the plea of the defendant, to the 
Declaration and each count thereof. 

DANIEL THEW WRIGHT. 

T. M. WAMPLER, 

Attorneys for Plaintiff. 


Additional Plea. 

Filed October 5. 1917. 

******* 

The defendant with leave of the court first had and obtained says 
by way of additional plea to the plaintiff’s declaration and to each 
count thereof in the above entitled ease, that at the time and place 
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of. the happening of tlie alleged grievance therein set forth, 
6 the plaintiffs intestate failed to exercise such due care and 
caution as was reasonably to have been expected from a child 
of his age and capacity, while crossing the street in frpnt of said 
automobile, in this, that he failed to look to see whether the said 
street was sufficiently free from traffic to enable him to cross in 
safety. i 

WALTER C. CLEPHANE. 

Attorney for Defendant. 

• i * 

Fiat. j 

Let this plea he filed. j 

•J. HARRY COVINGTON. 

Memorandum. 

i 

May 7, 1919. Verdict for defendant. ! 

Supreme Court of the District of Columbia, j 

Friday, May 16th, 1919. 

i 

i 

Session resumed pursuant to adjournment, Mr. Justice Gould, pre¬ 
siding. 

Sjc 5»C 5fc * 5jc 5jc j )jC 


The motion of plaintiff filed herein for a new trial coining on to 
be heard, being argued and submitted, it is considered I that said 
motion be, and the same hereby is overruled, and judgment on ver¬ 
dict is ordered. j 

Wherefore it is considered that plaintiff herein take nothing by 
this action, and that defendant go hence without day, be for nothing 
held, and recover of plaintiff's next friend Abraham Burnstine the 
costs of his defense, to be taxed by the Clerk, and have (execution 
thereof. ! 

7 The plaintiff by his Attorney in open Court, notes an ap¬ 

peal to the Court of Appeals of the District of Columbia, and 
the penalty of the bond for costs on said appeal is hereby fixed in 
the sum of Fifty dollars ($50). j 

Memoranda . ! 

i 

t 

May 27, 1919.—Appeal Bond approved and filed. j 

i 

June 11, 1919.—Bill of Exceptions submitted. I 

i 

I 

Supreme Court of the District of Columbia. 

Wednesday, November 19, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 
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Bv Gould. J. 

•. • 

The Court having this day signed the Bill of Exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial. 

Stipulation. 

4 

Filed December 13, 1919. 

******* 

For the purposes of appeal herein it is hereby stipulated between 
the parties that the Declaration of the plaintiff was amended by 
him when the trial was about to begin, that the cause was tried 
upon said Amended Declaration with an agreement made between 
the parties and approved by the Court that the Pleas filed 
8 by the defendant to the original Declaration should be taken 
and considered as filed to the said Amended Declaration, 
and that the Joinder of Issue filed by the plaintiff should be taken 
and considered as applicable to the said pleas. 

DAN THEW WRIGHT. 

Attorney for Plaintiff. 

Dec. 11. 1919. 

CLEPHANE & LATIMER, 

Attorneys for Defendant. 


Assignment of Errors. 


Filed December 13. 1919. 

******* 

Now comes the plaintiff and makes the following his Assignment 
of Errors in the above entitled cause 

1. The Court erred in receiving the testimony of Gilbert L. Hall 

offered by the defendant that Mr. Lewis had stated to him in sub¬ 
stance, "Is there anything going on in that ease now? I thought it 
had been dropped. There is not anything in it.'' or “There is not 
anything to it." , 

2. The Court erred in permitting the jury to consider said testi¬ 
mony of the witness. Gilbert L. Hall. 

DANIEL THEW WRIGHT, 

Attorney for Plaintiff. 

Designation of Reeord. 

% 

Filed December 13. 1919. 

* * ! * * * * * 

The Clerk will Iprepare a transcript for appeal in the above en¬ 
titled cause and include therein: 
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I. Amended Declaration. 

2. Pleas of the Defendant to the Original Declaration. 

9 3. Plaintiffs Joinder in Issue. 

4. Mem.: Verdict of the Jury. j 

A Entry of judgment, 
fi. Mem. of Nothing appeal. 

7. Bond for costs on appeal. 

8. Order allowing Bill of Exceptions. j 

9. Stipulation of parties filed December 13, 1919. j 

10. Assignment of Errors. 

II. This Order. 

DANIEL TIIEW WRIGHT. 

Attorney for Plaintiff. 

10 Supreme Court of the District of Columbia. | 

Exited States or America, J 

District of Columbia, $$: j 

i 

I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 9. 
both inclusive, to lie a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. (>0427 at Law, wherein Abraham 
Burnstine. administrator of the estate of David Burnstine,! deceased, 
is Plaintaff and Fred Drew is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 

«/ / 4/ 

the seal of said Court, at the City of Washington, in said District, this 
19th day of December, 1919. 

[Seal Supreme Court of the District of Columbia. | j 

JOHN R. YOUNG, 

Clerk. 

By W. E. WILLIAMS, 

Assistant\ Clerk. 

| 

11 In the Supreme Court of the District of Columbia. 

Law. No. 60427. 

Abraham Burxstixe, Administrator of the Estate of David Burn- 

stine, Deceased, Plaintiff”, 

vs. j 

Frkd Drew, Defendant. j 

Bill of Exceptions. 


Be it remembered, that this cause came on to be heard on final 
hearing before Honorable Ashley M. Gould, one of the Justices of 
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the said Court, and a Jury duly empaneled and sworn, and the trial 
proceeded. And the plaintiff offered and there was received evi¬ 
dence tending to prove all the issues upon his part to he proven: 
H. C. Lewis, one of the witnesses, called on hehalf of the plaintiff, 
testified in substance as follows: 

My name is Herbert C. Lewis. I am in newspaper work, have been 
a resident of Washington about thirty years, have lived in the Olym¬ 
pia Apartments for about nine or ten years, have known Mr. Hum- 
stine, the plaintiff, about seven or eight years, and am on very inti¬ 
mate terms with him: I have been on intimate terms with the famil\ 
for about five years. The Olympia Apartment is on the southeast 
corner of Fourteenth and Euclid Streets, there is a high grass terrace 
surrounding the two corners of the building, facing Euclid Street, 
about four or five feet above the pavement: it is quite a place for the 
people to sit out,on that terrace during the summer months. The' 
entrance to the building is on Euclid Street, there is no fence in 
front of the terrace, and the children are in the habit of playing 
around op the terrace and running up and down from tile 
1*2 sidewalk. Little David was about the only child around the 
Olympia at that time, he was a sort of universal pet with 
everybody, we all took an interest in him. At the time of the injury 
to David, I was out on the front sitting on the terrace about the 
corner: I could see up Fourteenth Street and was facing Euclid 
Street. T was sitting out on the front, about on the corner, could see 
up Fourteenth Street, was facing Euclid; my wife was with me: 
David came across Fourteenth Street from the west side, and ran up 
on the terrace and came up and spoke to Mrs. Lewis, and kissed a 
lady who was there, and then ran away, and that was the last I saw 
of him. except that I saw his sister and Mr. Stein who is now* her 
husband, coming across Fourteenth Street, and as they did that they 
waived at David and he left Mrs. (Jrigg. and ran toward the entrance' 
of the building: his sister and Mr. Stein went to the entrance on 
Euclid Street, but I did not notice whether he met them. 


By Judge Wright: 

Q. Did you see, Mr. Drew's automobile coming down Fourteenth 
Street or not? 

“A. Well, Judge. 1 will tell you: So many automobiles go down 
there. I have a vague recollection of seeing a large car coming 
down on the South side of the Street.” 

Have a vague recollection of seeing it coming across Fourteenth 
Street, and then I; heard a scream and someone said: “’That is Da¬ 
vid.” I rushed across the street, and as I did, T saw the child roll 
out from underneath the machine, and a gentleman who was sitting 
on the front step of the house on the north side of the street, ran 
down to pick him up. When I got to the car. the child was in this 
man's arms and he had put him over into Mr. Drew's car. In the 
meantime. Mr. Stein had reached there, and they got into the car 
and they wynt away. That was the whole thing. The child 
13 rolled out from the north side of the car. on the side farthest 
away from the apartment house; I did not actually see the 
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car strike him; when I got there, the ear was thirty-five or forty feet 
east of Fourteenth Street; the car tvas four and a halfjor five feet, 
1 think, from the north curl) of Euclid Street; it wouldj he about as 
far as from here (indicating) to this place (indicating). (There¬ 
upon the distance indicated was measured with a foot rule, and 
measured three feet, nine inches.) 

\\ hen I first saw the automobile, after 1 heard the crv, it had 
stopped; my attention was not fixed on the car before I saw it was 
stopped; I have no memory of it at all; the scream made me look 
at that particular car. 

Have a positive impression that this was the same car; I saw com¬ 
ing down Fourteenth Street; have a vague recollection pf seeing it 
turn into Euclid Street from Fourteenth Street, the sarnie way most 
cars do. Remember seeing the car turn around but -cannot say 
positively 1 saw it turn the corner, my attention was turned away 
for a while; the car was coming slow: my mind is not clpar how far 
it passed from the northeast corner of Fourteenth and Euclid Streets; 
was not paying any attention to it. 

On cross-examination the witness testified in suhstancedis follows: 
The car was going slowly: was not going slowly enough jto pay any 
particular attention to: was not going fast; would not jsay that it 
was going verv slowlv or that it was going anv more slokvlv than a 
careful driver would run it. Recalls testifying before the coroners 
jury that car was “going slowly, very slowly**; does not know whether 
he said very slowly or not; would not say today that it!was going 
fast; did not see car moving along Euclid Street; does not 
14 know whether car was going fast or slow on Euclid Street; 
there was nothing to direct my attention to it. 

Simultaneous!v- with the screams, I saw the bov roll! out from 
under the car, only the front part of the car had passed; over him. 
Mr. Drew brought his car to a stop very quickly. Have no personal 
acquaintance with the defendant. Telephoned to him the evening 
of the accident or the next morning. 

“Q. What did vou tell him then? 

I 

“Mr. Wright: 1 object to that. The only theory uponi which we 
could have what he may have said to ill*. Drew would be upon the 
theory of what was said to him which may be contradictory of what 
he testifies to on the stand. 

“The Court: Of course, unless that is the object, it is pot admis¬ 
sible” ' I 

i 

i 

By Judge Latimer: 

"Q. Did you or not. either the same evening or the next morn¬ 
ing, call up Mr. Drew whom you had not a personal acquaintance 
with?” 

“A. Yes.” 

“Q. And tell him that he should not worry, and that he was not 
in any way to blame, or words to that effect?” 

“A. Well, words to that effect; that they could bring no! criminal 

2—3354a 
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charge against him, or something of that kind. I wished to relieve 
his mind. Some one approached me and asked me to do it. ‘Crim¬ 
inal negligence' I think I used; that I thought my evidence would 
relieve him of a criminal charge. I had no knowledge about the 
suit at the time, and I was requested to do that by a friend of his. 
He said he was not a man that would hurt a child; that, if he ran 
over a cat or dog it would break his heart, and he said: ‘If you will 
call him up it will relieve bis mind to do it/ I weighed in my mind 
the difference between criminal and civil negligence; 1 had the crim¬ 
inal side in my mind; I did not consider the civil aspect of it at all.’' 

“Q. And when you called him up, can you tell us exactly 
15 what vou did sav, as near as you can just the words?” 

“A. I think I said that they could not bring any charge of 
criminal negligence. 1 think 1 used those words.** 

The witness testified that he had had a talk with Mr. Hall, one 
of the attornevs for the defendant. 

4 * 

By Judge Latimer: 

“Q. Didn't you say to him in substance, these words: T thought 
that thing had been dropped. There is not anything in it. and I 
called up Mr. Drew and told him so?* ’* 

“A. No, sir, 1 do not recall that. 

‘‘Q. You do not recall telling him that in substance? 

“A. No, sir; I do not. 

“Q. You do not remember anything like that? 

“A. I do not think I called it ‘the thing'. 

Whereupon witness continued. 1 did not see the car from the time 
it left Fourteenth Street, until the boy was struck. Do not know 
whether car was headed north or south nr going straight on Euclid 
Street. 

Witness admitted testifying at the coroner's inquest that the auto¬ 
mobile was on the left hand side of the street, headed East at the 
time of the accident, but coming to the right, and being asked how, 
if he did not see the car moving on Euclid Street, he could testify 
whether it was headed in one direction or another, answered 
lfi that when he went into the street to see if he could be of any 
assistance after the accident “it strikes me the car was headed 
towards South: that is it was turned off towards the South.” 

The plaintiff having rested, the defendant offered and there was 
received evidence tending to prove all the issues on his part to be 
proven. 

Gilbert L. Hall, a witness called on behalf of the defendant, 
testified in substance as follows: 

I am one of the attorneys for the defendant, and in preparation 
of the case for.trial, I called on Mr. Herbert 0. Lewis, who testified 
on behalf of plaintiff, about six weeks ago at his office; and had a 
conversation with him. about this case. 
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“Q. During the course of your talk with Mr. Lewis, will you state 
whether or not he referred to having telephoned to Mr. Drew- 

‘‘Mr. Wright: I object to the question. I submit ljte must be 
asked whether Mr. Lewis said what he was asked. i 

‘‘The Court: Ask him the direct question, Judge Latimer. 

“Mr. Latimer: All right. 

“Q. I will ask you whether Mr. Drew stated to you in substance 
this- 


“Mr. Wright: Well, I object to the “in substance'’ part of it; you 
should state the exact words. 

“Mr. Latimer: Well, do you expect this witness, or any other wit¬ 
ness, to remember the exact words used? 

“The Court: Well, I think the rule is to state it substantially. 

] J - 

“By Mr. Latimer: 

“Q. 1 will ask you whether Mr. Lewis stated to you in substance 
this: ‘Is there anything going on in that case now? T thought it 
had been dropped. There is not anything in it;’ or ‘there 
17 is not anything to it?’ 


“A. That is the substance of what he said, yes. 

"Q. Can you state it any more’ accurately than 1 have stated it? 


if so. correct me. 


Mr. Wright: I object to this as irrelevant, because of the rule that 
when, on cross-examination,' an inquiry is made as to a statement 
which it is claimed that the witness under “examination has made, 
unless the statement is relevant to the issue, cross-examining counsel 
cannot contradict the witness, but is, bound bv the answer. Now. 
this is utterly irrelevant to the issue. As I suggested the other day 
the rights of parties litigant are not to be determined byf the opin¬ 
ions of the witnesses who have no knowledge of the case. 

“The Court: It is irrelevant so far as the facts are concerned, 
but not as bearing upon the credibility of the witness. It- is what 
Judge Wright knows very well is impeaching testimony; it does 
not, have anything whatsoever to do with the fact which Mr. Lewis 
stated, one way or the other, but simply goes to his recollection.” 

(After argument.) 

"The Court: I agree with counsel that it has nothing to do with 
the merits of the case; whether Mr. Lewis expressed one opinion or 
another would have no effect upon! the issue we are trying; but I 
have always supposed it was admissible as bearing upon the credi¬ 
bility of the witness, even though upon a collateral matter. If I 
am mistaken, you have an exception. Any other questions? 

“Mr. Latimer: I think he has answered my question; I have 
no further questions.” 

And thereafter, the respective parties having rested, and 
18 the jury having heard the arguments of counsel; and the 
.charge of the court, returned its verdict for the defendant. 
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And now comes the plaintiff and presents to the Court this his Bill 
of Exceptions, in duplicate, and the same being found to be correct 
and true, is allowed, signed, sealed, tiled and made part- of the record 
this 10th day of November. A. D. 1010. 

ASHLEY M. GOULD. 

./ nsf ter. 


Messrs. Clephane & Latimer. Attorneys for Defendant: 

Please take- notice that the foregoing Bill of Exceptions will hr 
presented to Mr. Justice Gould for allowance on Tuesday, the 17th 
dav of June. 1919. at ten o'clock A. M. 

DANIEL THEW. WRIGHT. 

Attorney for Plaint ill. 


Service of copy of the foregoing Bill of Exceptions on the 6th day 
of June. A. D. 1019, is acknowledged. 

CLEPHANE <fc LATIMER. 

Attorneys for Defendant. 


[Endorsed: | In the Supreme Court of the District of Columbia. 
Law, No. 60427. Abraham Burnstine, Administrator of the Estate 
of David Burnstine. Deceased. Plaintiff, vs. Fred Drew, Defendant. 
Bill of Exceptions. Received by Justice Gould. June 11th. 1910. 
Daniel Thew Wright. Washington. D. C. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3354. Abraham Burnstine. Admr.. &e.. appellant, vs. Fred Drew. 
Court of Appeals. District of Columbia. Filed Jan. 8, 1920. Henry 
W. Hodges. Clerk. 
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IN THE 


(tmxt of Appeals 

OF THE DISTRICT OF COLUMBIA 


January Term, 1920 


ABRAHAM BURNSTINE, 
Administrator of the Estate of 
David Burnstine, Deceased, 

Appellant, 

vs. 

4 

FRED DREW, 

Appellee. 


BRIEF FOR APPELANT 


The case is here on appeal from a judgment of 
the Supreme Court of the District of Columbia 
upon a jury’s verdict for defendant. . ; 

The action was by Appellant as Administrator 
to recover damages for the wrongful death of his 
son, who was killed by an automobile operated by 
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the defendant, upon a city street in Washington. 

The case was tried upon an Amended Declara¬ 
tion, of three counts; the first charging negligence 
in operating the automobile at an excessive rate of 
speed, and without warning or signal of its ap¬ 
proach; the second charged that the automobile 
was being driven on the wrong side of the street 
in violation of the police regulations of the Dis¬ 
trict of Columbia; the third that the defendant 
negligently failed to look where he was going and 
ran the boy down. 

One of the witnesses called by the plaintiff was 
Herbert C. Lewis; his testimony appears on pages 
8-10 of the Record. 

Mr. Lewis testified that he was on very intimate 
terms with the plaintiff, that they lived in the same 
apartment house, The Olympia, in front of which 
the child was killed; at the time of the accident 
Mr. Lewis sat with his wife, on the terrace in front 
of the apartment; the child had just been with 
them, but ran away to meet his sister who was 
coming up the street; Lewis did not notice the 
further movements of the child, until hearing an 
outcry, he saw him rolling out from under the 
automobile; Lewis did not see the automobile at 
the moment it struck the child. 

On cross examination Mr. Lewis was asked by 
defendant’s counsel (R. p. 10) whether at some 
time before the trial he had had a talk with a Mr. 
Gilbert L. Hall; upon replying that he had had a 
talk with Mr. Hall, Mr. Lewis was then asked, 
“Didn’t you say to him in substance these words: 
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1 thought that thing had been dropped. There is 
not anything in it, and I called up Mr. Drew and 
told him so’.” (R. 10.) The witness denied hav¬ 
ing made any such statement to Mr. Hall, and dur¬ 
ing the presentation of the defendant’s case, 
Gilbert L. Hall was called as a witness and was 
asked whether Mr. Lewis had stated to him, “Is 
there anything going on in that case now? I 
thought it had been dropped; there is not anything 
in it, or there is not anything to it.” Thfe Court 
overruled the plaintiff’s objection to this and the 
testimony of Mr. Hall as to the conversation with 
Mr. Lewis was received (R. p. 11). 

The only assignment of error is predicted upon 
this ruling of the trial court in receiving the testi¬ 
mony of Mr. Hall, as to the expression by Mr. 
Lewis of his opinion that plaintiff had no case. 


ARGUMENT 


The learned Court said (R. p. 11): 


“I agree with counsel that it has nothing 
to do with the merits of the case; whether 
Mr. Lewis expressed one opinion or an¬ 
other would have no effect upon the issue 
we are trying; but I have always supposed 
it was admissible as bearing upon the 
credibility of the witness, even though upon 
a collateral matter. If I am mistaken, you 
have an exception. Any other question?” 
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From the trial court’s expression it would seem 
that there existed in the court’s mind a confusion 
between the rule which permits reasonable cross 
examination of a witness upon collateral matters 
which may affect his credibility, and the rule which 
prohibits the impeachment of witnesses by under¬ 
taking to contradict them by affirmative evidence 
of specific instances which are collateral to the 
issues made by the pleadings. 

The evidence given by Mr. Hall can in no sense 
be properly classed as “impeaching testimony;” 
it was affirmative evidence to prove that in the 
opinion of Mr. Lewis the plaintiff had no case; that 
he thought the case had been dropped; that there 
. was not anything in the case. 

The justice of plaintiff’s cause in no sense de¬ 
pended upon nor could it be affected by the opinion 
which Mr. Lewis happened to entertain of its 
merits; an opinion may have been based upon 
erroneous conception of the law applicable to the 
parties; in any event the jury should not have been 
permitted to hear it. 

That its effect upon the jury would be especially 
damaging to the plaintiff, and very largely destruc¬ 
tive of any hope of his success no matter how 
meritorious his cause, lies in the circumstance that 
Mr. Lewis was as testified, a very intimate friend 
of the plaintiff* and very affectionately devoted to 
the dead child, as was Mrs. Lewis, his wife; it is 
quite certain that the jurors or some of them would 
conclude, “Well, his intimate friend Lewis was 
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there at the time of the accident, and if he thinks 
the plaintiff has no case, there’s nothing to it.” 

AUTHORITIES j 

Mr. Greenleaf says, 1st Greenleaf’s Evidence, 
14th Ed. Sec. 52: j 

“This rule excludes all evidence of col¬ 
lateral facts, or those which are incapable 
of affording any reasonable presumption 
or inference as to the principal fact or mat¬ 
ter in dispute; and the reason is, that such 
evidence tends to draw away the minds of 
the jury from the point in issue, and to 
excite prejudice and to mislead them; and 
moreover, the adverse party having had no 
notice of such a course of evidence, is not 
prepared to rebut it.” 

And the same author (Sec. 48): 

I 

“—As the plaintiff is bound in the proof 
of his case, to confine his evidence to the 
issue, the defendant is in like manner re¬ 
stricted to the same point; and the same 
rule is applied to the restricted parties, 
through all the subsequent stages of the 
cause,—all questions as to collateral facts, 
except in cross examination, being strictly 
excluded.—” 



(Section 449) 


“In cross examinations, however, this 
rule is not usually applied with the same 
strictness as in examinations in chief; but, 
on the contrary, great latitude of interroga¬ 
tions is some times permitted by the judge, 
in the exercise of his discretion, where, 
from the temper and conduct of the witness, 
or other circumstances, such course seems 
essential to the discovery of the truth. On 
this head, it is difficult to lay down any 
precise rule. But it is a well settled rule 
that a witness cannot be cross examined as 
to any fact, which is collateral and irrele¬ 
vant to the issue, merely for the purpose of 
contradicting him by other evidence, if he 
should deny it, thereby to discredit his testi¬ 
mony. And if a question is put to a wit¬ 
ness which is collateral or irrelevant to the 
issue, his answer cannot be contradicted by 
the party who asks the question, but it is 
conclusive against him.” 

COLLATERALNESS 

“The only test in vogue that has the 
qualities of a true test,—definiteness, 
completeness, and ease of application—is 
that laid down in Attorney General v. 
Hitchcock: 

Could the fact as to which the prior self 
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contradiction is predicated, have been 
shown in evidence for any purpose inde¬ 
pendently of the self-contradiction?” 

Wigmore on Evidence, Vol. 2, Sec. 1020. 

• 

While applying the established test to the case at 
Bar, it must be remembered that the only contra¬ 
diction of Mr. Lewis by Mr. Hall was upon the 
point of an opinion on the merits of appellant’s 
case, which Hall claimed Mr. Lewis h.sd expressed. 

Could Mr. Lewis’ opinion, “That there was noth¬ 
ing in Bumstine’s case,” have been shown in evi¬ 
dence by either party for any purpose? If Mr. 
Lewis’ opinion had been “That there was nothing 
in the defendant’s defense,” could the plaintiff 
have offered that statement in evidence? 

If the defendant was entitled to prove that in 
Lewis’ opinion the plaintiff had no case, he would 
have had an equal right to prove the adverse 
opinion of every witness who viewed the accident 
and whom the plaintiff was under the necessity of 
calling in order to show the facts of the occurrence. 
Again, if the defendant was entitled to show that 
Lewis or other witnesses had expressed opinions 
adverse to plaintiff’s cause, then plaintiff would 
have been entitled to go forward with evidence to 
show, if he could, by other witnesses who were 
present upon the occasion, that the opinion claimed 
by Hall had not been expressed by Lewis; this 
would be trying an issue collateral to that raised by 
the pleadings, irrelevant to the merits of the case, 
and where would the matter end? i 
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The proposition seems so fundamentally clear, 
that if any judicial expressions are needed to 
establish the error of the trial court, it is thought 
that that need is satisfied by reference to only such 
authorities as are expressly determinative of the 
very point. 

In Elkins v. Larkins, 5 Carr. & P., 385 a wit¬ 
ness denied having said: “That the defendant had 
not a leg to stand onanother witness was called 
to prove that he had so said. It was ruled: 

“A witness cannot be called to contradict 
another who denies having made a particu¬ 
lar statement if such statement were not 
a fact, but only a matter of opinion; as such 
statement of opinion does not come within 
the rule which confines contradictions to 
matters directly connected with the issue in 
the cause.” 

In McDougle v. Texas, 194 S. W. 944, L. R. A., 
1917 E, 930, appellant was on trial for murder,* 
his excuse was self-defense; appellant’s wife was 
an eye witness of the killing and testified to facts 
“tending to show that the deceased was the aggres¬ 
sor, or at least that the deceased was attacking ap¬ 
pellant with a knife with the declaration that he 
intended to kill him.” Upon cross examination it 
appeared that shortly after the killing the ap¬ 
pellant’s wife was on the way home when shtf met 
a son of the deceased; the State’s attorney on cross 
examination asked her if she had not said to him. 
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“Ira killed your papa because he sued hini; I tried 
to keep him from it, but I couldn’t do it;” objection 
to the question was overruled and Mrs. McDougle 
having denied the conversation, the State’s counsel 
proved by two witnesses that the conversation 
named did occur. For the admission of this evi¬ 
dence, the conviction was reversed upon the ground 
that such an opinion of a witness is not admissible 
in evidence. The Court discussed the subject at 
length, citing a great number of authorities. 

In New Mexico v. Truett, (160 Pac. 362 L. R. A. 
1918 A, 663) the defendant was convicted of the 
manslaughter of one Cheek; the following is from 
the opinion of the Court: 

“The original difficulty between the ap¬ 
pellant and the deceased occurred on the 
11th of October, 1914, at the Cross L. 
ranch. On the following day this same wit¬ 
ness, Silas Crook, is alleged to have stated 
to the witness Sanford Hern that Minnie 
Cheek, wife of the deceased, would be a 
widow inside of a week. The witness Crook 
denied making any such statemerit, and 
said that he had never thought of such a 
thing, and that there was no threat made 
by the appellant against the deceased. The 
witness Sanford Hern was put up0n the 
stand in rebuttal, and was asked whether 
the witness Crook has made the statement 
mentioned above, and he answered in the 
affirmative, over the objection of the ap¬ 
pellant. 
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“Upon what theory this testimony could 
have been offered by the prosecution we 
are unable to understand. So far as we 
can see, it is inadmissible from any stand¬ 
point, or any rule governing the admission 
of evidence. It antagonizes the hearsay 
rule, it does not tend to contradict the wit¬ 
ness upon a relevant or competent issue, it 
does not reflect upon the bias or interest 
of the witness, and is wholly inadmissible 
for any purpose. This was evidently an at¬ 
tempt to show by indirection and hearsay 
that the witness knew from something that 
occurred on the occasion of the first diffi¬ 
culty, that the appellant intended to at¬ 
tack and kill the deceased, and that he 
thereafter asserted that Mrs. Cheek would 
be a widow within a week. He was not 
asked, however, on direct or cross examina¬ 
tion, as to whether appellant made any 
threat against the deceased or said or did 
anything from which the inference could 
be drawn that he intended to attack the de¬ 
ceased. This was not admissible, and the 
testimony was highly prejudicial to the de¬ 
fendant. The attorney-general does not 
attempt to justify the introduction of this 
evidence, but argues that it was so imma¬ 
terial as to be harmless. We do not so 
consider it. The testimony must have been 
intended to mean and did mean, before the 
jury, that the witness knew something from 
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the defendant, either by way of threat or 
some other action, that he intended to at¬ 
tack the deceased. Counsel for appellant 
have cited and digested many cases, but we 
do not deem it necessary to refer to them, 
as this proposition seems easily to be settled 
upon general principles.” 

That the judgment should be reversed for error 
in receiving the testimony of Mr. Hall is respect¬ 
fully submitted, 

Daniel Thew Wright, 
Philip Ershler, 

Attorneys for Appellant. 
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ffiflurt of Appeals, Sistrirt of Columbia 

January Term, 11)20. 


No. 3354. 


i 

i 

ABRAHAM BURNSTINE, Administrator of the 
Estate of David Burnstino, Deceased, Appellant. 

v$. 

FRED DREW, Appellee. 


S 

BRIEF ON BEHALF OF APPELLEE.! 

! 

Appellant (plaintiff below) sued appellee for negli¬ 
gently causing the death of appellant’s childj aged 

about ten vears. 

* 

At the trial, appellant endeavored to prove ih sup¬ 
port of the charge of negligence, among other things, 
that appellee was driving East on Euclid Street, near 
Fourteenth Street, at the time of the accident, on the 
North side of Euclid Street instead of the South side, 
as the law’ required, and called as a witness on^ Her¬ 
bert C. Lew’is, who, on direct examination, testified in 
part as follow’s: For nine or ten years he had lived 
at the Olympia Apartments at the Southeast corner of 
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Fourteenth and Euclid Streets, where appellant also 

resided; that he had known appellant for seven or 

eight vears and was “on very intimate terms with 

him”; that he was sitting on the terrace near the 

Northwest corner of the Olympia at the time of the 

accident; that he did not see the car strike the child, 

but, hearing a scream, rushed across the street; that 

as he did so he saw the child roll out from under the 

North side of the car—the side farthest awav from the 

* 

apartment house; that when he got to the car it was 
thirtv-five or fortv feet East of Fourteenth Street, and 
“four and a half or fire fret, I think, from the north 
curb of Euclid Street; it would be about as far as from 
here (indicating) to this place” (indicating), a dis¬ 
tance which was measured and found to be three feet, 
nine inches (R., 8, 9). On cross examination the wit¬ 
ness testified as follows: 

“0. Did you or not, either the same evening 
or the next morning, call up Mr. Drew, whom you 
had not a personal acquaintance with? 

“A. Yes. 

“Q. And tell him that he should not worry, 
and that he was not in any way to blame, or words 
to that effect? 

“A. Well, words to that effect; that they could 
bring no criminal charge against him, or some¬ 
thing of that kind. I wished to relieve his mind. 
Some one approached me and asked me to do it. 
‘Criminal negligence’ I think I used; that I 
thought riiv evidence would relieve him of a 
criminal charge. I had no knowledge about the 
suit at the time, and I was requested to do that 
bv a friend of his. He said he was not a man 
that would hurt a child; that if he ran over a 
cat or dog it would break his heart, and he said: 
‘If you will call him up it will relieve his mind 
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to do it.’ I weighed in niv mind the difference 
between criminal and civil negligence; I had the 
criminal side in my mind; I did not consider the 
civil aspect of it at all. 

“Q. And when you called him up, can you tell 
us exactly what you did say, as near as you can, 
just the words? 

“A. I think I said that thev could not bring 
any charge of criminal negligence. I think I used 
those words.” (R., 9, 10.) 

The witness also admitted that he had had a talk 
with Mr. Hall, one of the attorneys for the defehdant, 
and then further testified as follows: 

“Q. Didn’t you say to him in substance these 
words: ‘I thought that thing had been dropped. 
There is not anything in it, and I called up Mr. 
Drew and told him so’? 

“A. No, sir, I do not recall that. 

“Q. You do not recall telling him that ifi sub¬ 
stance ? 

“A. No, sir; I do not. 

“Q. You do not remember anything like that? 

“A. I do not think I called it ‘the thing.’ ” 
(R., 10.) f 

The witness further testified, that when he reached 
the scene of the accident, the car was headed towards 
the South (R., 10). 

Gilbert L. Hall, a witness for the defendant, called 
to impeach Lewis, testified as follows, as to this inci¬ 
dent (R., 11): . | 

“Q. I will ask you whether Mr. Lewis stated to 
you in substance this: ‘Is there anything going 
on in that case now? I thought it had been 
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dropped. There is not anything in it, or there is 
not anything to it’? 

“A. That is the substance of what he said, yes.” 

The only error assigned by appellant is the admis¬ 
sion of this testimony of Hall (R., 6). 

It is submitted that Hall’s testimony constitutes no 
basis for reversing the judgment, for the following 
reasons: 

I. The Witness Lewis in Effect Admitted the Fact 
to Which the Witness Hall Testified, and Hence Appel¬ 
lant Could Have Been in no Wise Prejudiced Thereby. 

II. No Objection or Exception Was Taken to the 
Question Asked the Witness Hall. 

III. The Question Asked the Witness Hall Was 
Proper in View of the Testimony Which Had Been 
Given by the Witness Lewis. 

The foregoing points will be discussed in their order. 

I. The "Witness Lewis in Effect Admitted the Fact 
to "Which the Witness Hall Testified, and 
Hence Appellant Could Have Been in Xo 
Wise Prejudiced Thereby. 

The necessary inference from the last answer of 
Lewis above quoted, viz.: “7 do not think I called it the 
thing,” is that he did remember making to Hall such 
a statement as was contained in the question, “Didn’t 
you say to him in substance these words, ‘I thought 
that thing had been dropped. There is not anything 
in it, and T called up Mr. Drew and told him so’?” and 
the witness’ only qualification thereof was that he did 
not call the case “the thing.” (R., 10.) 


As the effect of Hall’s testimony, therefore, was 
simply to confirm what the witness Lewis ha4 already 
by the plainest inference admitted, no prejudice could 
have resulted to appellant therefrom. 

It is to be noted that no objection was made by ap¬ 
pellant to the questions asked Lewis in regal'd to his 
conversation with Hall. (R., 10.) 

II. No Objection or Exception Was Takei} to the 
Question Asked the Witness Hall. 

The record will show that no objection Whatever 
was made by appellant to the question asked of and 
answered by the witness Hall. Consequently there 
was nothing upon which an exception could be based, 
and none was in fact noted. (R., 11.) 

Objection teas interposed to the next succeeding 
question propounded to said witness, but appellee did 
not insist upon this question, and it was not answered 
by the witness (R., 11). 

The language of this court in Budd vs. Z7i S., 48 
App. D. C., 332, is very much in point. At {!>age 333 
the court said: 

I 

“Only one question then was objected to and 
that was not answered. No vice could flow from 
this. The other questions were all replied to with¬ 
out objection. We have therefore no ruling of the 
court concerning this testimony to which excep¬ 
tion was reserved. In these circumstances there 
is nothing for us to review.” 

! 

It was at the conclusion of the argument upon the 
objection to the later question that the trial justice 

i 

made the following remarks, a part of which is quoted 
in appellant’s brief, at page 3: 
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“The Court: It is irrelevant so far as the facts 
are concerned, but not as bearing upon the cred¬ 
ibility of the witness. It is what Judge Wright 
knows very well is impeaching testimony; it does 
not have anything whatsoever to do with the fact 
which Mr. Lewis stated, one way or the other, 
but simply goes to his recollection * * * I 

agree with counsel that it has nothing to do with 
the merits of the case; whether Mr. Lewis ex¬ 
pressed one opinion or another would have no 
effect upon the issue we are trying; but I have 
always supposed it was admissible as bearing 
upon the credibility of the witness, even though 
upon a collateral matter. If I am mistaken you 
have an exception.” (R., 11.) 

The statement by the trial justice that “If I am 
mistaken you have an exception,” made in ruling upon 
the objection to the later question (which question 
was not pressed by appellee) can certainly not give 
appellant the right to have reviewed on appeal the 
admissibility of testimony which preceded it and to 
which no objection was made or exception noted. 

The familiar rule requiring seasonable objections to 
be made and appropriate exceptions to be noted in 
the lower court, in order to secure a review by an ap¬ 
pellate court of the rulings of the trial justice upon 
the admissibility of evidence, is not a mere technicality, 
but is a rule founded in sound reason and justice. A 
sufficient reason is that, if objection be made at the 
proper time, and upon a ground which appears ten¬ 
able, the trial court may refuse to permit the question 
to be answered, or opposing counsel may withdraw it. 
It would be unreasonable and unjust to permit a party 
to remain silent while a question is being asked and 
answered, and then permit him to urge, in an effort 
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to secure the reversal of an adverse judgment, that 
such testimony was improperly admitted. 

Justice Brewer, speaking for the Supreme Court of 
the United States, in Allis vs. U. S., 155 U. S., 117 (39 
L. Ed., 91; 15 Sup. Ct. Rep., 36), said at page 122: 

“A party must make every reasonable effort to 
secure from the trial court correct rulingsj or such 
at least as are satisfactory to him before lie will 
be permitted to ask any review by the appellate 
tribunal; and to that end he must be distinct and 
specific in his objections and exceptions.”! 

And in the very recent case of Fillipon vs\ Albion 
Vein Slate Co., decided May 19, 1919, the Supreme 
Court of the United States said, with regard to one 
of the contentions advanced, that 

“To so hold would be to overlook the primary 
and essential function of an exception, which is 
to direct the mind of the trial judge to tfie point 
in which it is supposed that he has erred in law, 
so that he may reconsider it and change hi.^ ruling, 
if convinced of error, and that injustice ajnd mis¬ 
trials due to inadvertent errors may thus be ob¬ 
viated.” | 

If there were no other reasons to be advanced than 
the foregoing, it is submitted that this appeal! should 
not be sustained. 

S 

III. The Question Asked the Witness HaiLh Was 

Proper in View oe the Testimony Which Had 

i 

Been Given by the Witness Lewis. | 

The testimony which the witness Lewis gave in re¬ 
gard to the accident tended to prove that the death of 
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appellant’s decedent was the result of appellee’s negli¬ 
gence in driving his automobile on the wrong side of 
the street. He testified that defendant’s automobile 
was going East on Euclid Street and that when his 
attention was called to it by the child’s scream, the 
automobile was about three feet nine inches from 
the North curb and was headed towards the South. 
This was entirely inconsistent with the witness’ state¬ 
ment, when interviewed some months in advance of 
the trial by the witness Hall, to the effect that appellee 
was not in anv wav to blame for the accident. 

The testimony of Hall was offered and received for 
the purpose of impeaching the credibility of the wit¬ 
ness Lewis, and for no other purpose, as was clearly 
indicated in the remarks of the trial justice already 
quoted. (Supra, p. 6.) 

The same point had been raised during the cross 
examination of Lewis in regard to his telephoning 
appellee, shortly after the accident, that he was not 
in any way to blame (R., 9). He was asked, “What 
did you tell him then?” (R., 9), to which question ap¬ 
pellant’s counsel interposed the following objection: 

“I object to that. The only theory upon which 

we could have what he mav have said to Mr. 

* 

Drew would be upon the theory of what was said 
to him which may be contradictory of what he 
testifies to on the stand.” (R., 9.) 

and the Court ruled:’ 

“Of course, unless that is the object, it is not 
admissible.” (R., 9.) 

And no other objections were made to the questions 
asked Lewis in regard to either his phoning Drew or his 
conversation with Hall. 
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It was thus clearlv understood that the onlv ma- 

* I * 

teriality of the fact of whether or not Lewis had made 
statements inconsistent with the tendency of his testi¬ 
mony was to impeach his credibility. | 

“Evidence impeaches a witness when! it assails 
his general credibility or otherwise weakens the 
force of his testimony and detracts from the 
weight to be given it, without having of itself pro¬ 
bative value as original evidence upon the matter 
at issue.” 40 Cyc. 2564. 

Both Jones and Wigmore in their works on evi¬ 
dence consider this precise question. 

! 

Jones (2d Ed.) at Sec. 850 says: 

“The question has often arisen whether a wit¬ 
ness can be impeached as to specific facts stated 
in his testimony by proof of his general expres¬ 
sion of opinion as to the merits of the case or the 
parties. No fixed rule can be declared, and al¬ 
though such expressions of opinion are often re¬ 
jected, yet in other instances where the opinion 
expressed seems inconsistent with the belief of 
the witness in the truth of his testimony they may 
be received 

And Wigmore, going more fully into the subject, 
says (Sec. 1041): | 

“OPINION, AS INCONSISTENT. A common 
difficulty is to determine whether some broad as¬ 
sertion, offered in contradiction, really assumes 
or implies anything specifically inconsistent with 
the primary assertion. The usual case of this 
kind is that of a general statement upon the mer¬ 
its of the controversy, which is now offered 
against a witness who has testified to a specific 
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matter. Thus, A testifies for the prosecution that 
he saw the defendant near the scene of the al¬ 
leged arson; it is offered to show that he has 
elsewhere declared that he is sure that the de¬ 
fendant is innocent; is this admissible? The 
usual answer of some courts is that the declara¬ 
tion should be excluded because it is mere opin¬ 
ion. This is unsound, (1) because the declaration 
is not offered as testimony, and therefore the 
Opinion Rule has no application, and (2) because 
the declaration in its opinion-aspect is not con¬ 
cerned, and is of importance only so far as it 
contains by implication some contradictory asser¬ 
tion of fact, lit short, the only proper inquiry 
can he. Is there within the broad statement of 
opinion on the yeneral question some implied as¬ 
sertion of fact inconsistent with the other asser¬ 
tion made on the stand? If there is, it ought to 
he received, whether or not it is clothed in or asso¬ 
ciated with an expression of opinion. As a matter 
of precedent, the rulings vary more or less in the 
results reached.” 

Appellant’s brief (pp. 6. 7) cites Sec. 1020 of Wig- 
more, as follows: 

“The only test in vogue that has the qualities 
of a true test,—definiteness, completeness, and 
ease of application—is that laid down in Attor- 
nev General v. Hitchcock: Could the fact as to 
which the prior self-contradiction is predicated, 
have been shown in evidence for any purpose in¬ 
dependently of the self-contradiction?” 

But immediately following the above statement, and 
in the same section, the author says: 

“This rule of Attorney General v. Hitchcock 
is expressly accepted in only a few of the United 
States .” 
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Reference will now be made to a number of de¬ 
cisions where the precise question here involved was 
considered and decided against appellant’s contention. 

i 

j 

In State vs. Hughes, 71 Mo. 633, a witness for the 
defendants (one Mrs. Stansberry) had testified 
strongly in favor of the innocence of the defendants, 
and upon cross examination was asked by tlie prose¬ 
cution if she had not stated to one Chapman upon a 
named occasion that the defendant Hughes had stolen 
the articles in question, which statement she denied. 
In rebuttal the prosecution introduced a witness who 
testified, over the objection of defendants, that upon 
said occasion she had stated to the witness “that she 
believed that Hughes had stolen the goods.” The ad¬ 
mission of this testimony was assigned as epror, and 
in disposing of the question the Appellate Court (p. 
635) said: j 

“We think this testimony was properly ad¬ 
mitted for the purpose of impeaching the cred¬ 
ibility of Airs. Stansberry; and the jury were 
informed by the Court, at the time, that it was 
admitted solely for that purpose. It would have 
been entirely proper for the Court, of its own 
motion, and its duty if so requested, to hav(^ in¬ 
structed the jury that this statement was not of 
itself any evidence of the guilt of Hughes, and 
that it could only be considered by them in deter¬ 
mining what credit they would attach to the testi- 
monv of Mrs. Stansberrv.” 

! 

In Dudley vs. Satterlee, 28 N. Y. S., 741, which was 
a suit by a physician against an executor for services 
rendered the latter’s testator, plaintiff called as a wit¬ 
ness an attorney who had acted as legal adviser to 
the deceased, who testified in support of plaintiff’s 
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claim. On cross examination he denied that he had 
stated to one Butts that deceased did not owe this 
bill to Dr. Dudley. Butts was called to impeach the 
witness, and defendant offered to prove by him that 
the lawyer witness, in a conversation with him in re¬ 
gard to this suit, said that plaintiff had no claim 
against the deceased. This testimonv was excluded 
by the trial court, and in reversing the judgment upon 
this ground the appellate court said: 

“The rule as regards the impeachment of the 
credibility of an adverse and hostile witness is: 
A party has the right for the purpose of discred¬ 
iting the testimony to prove statements made by 
him contradicting the testimonv given bv him 
after the requisite examination of the witness in 
regard to such statements; and it matters not 
whether it be a statement of a fact or the expres¬ 
sion of an opinion, if it be adverse to the story 
which he has narrated.” 

In Loire vs. State, 96 N. W. (Wis.), 417, the de¬ 
fendant was charged with assault with intent to kill 
one Bigger. A witness for the State had testified to 
facts tending to prove that Lowe was mentally com¬ 
petent when witness saw him buying a firearm and 
ammunition three or four months before the assault. 
On cross examination he was asked if he had not had 
a conversation with a brother of the accused in which 
he had stated that accused was either drunk or crazy. 
This he denied. This brother was called by the de¬ 
fense and asked in regard to the conversation with 
Bigger: “Did he say to you, in that conversation, 
that he believed the defendant was insane?” Upon 
objection, the question was excluded, and this ruling 
was held to be error, the appellate court saying: 
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“If Bigger told Joseph Lowe that he believed 
the accused was insane at the time he bought the 
revolver, then such statement was inconsistent 
with Bigger’s testimony given in Court upon a 
relevant issue; and hence it was competent to im¬ 
peach the credibility of Bigger by showing that 
lie made statements out of Court inconsistent with 
those made in Court. We must hold that the ex¬ 
clusion of such testimony was error.” 

i 

In State vs. Baldwin, 12 Pac. (Kan.), 318, which was 
a prosecution for murder, the Court said, in disposing 
of a similar question (p. 325): 

I 

“The objections urged to the question asked 
the clergyman Mulford, on cross examination, are 
not good. After stating in his examination in 
chief what the conduct and appearance of the de¬ 
fendant was soon after the death of his sister, 
with a view of showing the conscious innocence 
of the defendant, it was proper to inquiry if the 
witness had not stated, before the coroner’s jury, 
that the defendant impressed him at once as being 
guilty of the murder. It was allowable on cross 
examination, and, besides, if denied, it afforded 
a foundation for impeaching the witness.’f 

In Franklin vs. Commonwealth, 105 Ky., 237; 48 
S. W., 986, one Howard, a witness for the prosecu¬ 
tion, was asked on cross examination whether^ after 
the accused had been discharged on the examining 
trial, he had not said to W. J. Cox and two others at 
a time and place specified, that appellant had come 
clear “and that he knew that he had nothing to do 
with the killing of Daisy Sullivan.” He denied making 
this statement, and the trial court refused to allow him 
to be contradicted by other witnesses. 


| 

! 
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The appellate court in its opinion reversing the 
case said: 

“Without his testimony we do not think ap¬ 
pellant could possibly have been convicted, and it 
seems to us that his statement at the time that he 
knew appellant had not killed Daisy Sullivan was 
so different from his testimony given on the trial 
that the Court should have admitted proof of his 
having made these statements for the purpose of 
impeaching his testimony.” 

In Commonwealth vs. Wood, 111 Mass., 408, the 
prosecution was for wilfully and cruelly overdriving 
a horse. Defendant’s mother testified for him that 
she had seen him driving, and he was not then over¬ 
driving the horse. On cross examination the prosecu¬ 
tion asked her whether she had not told one Baker, 
among other things, that her son was guilty. This 
she denied. Over the defendant’s objection, Baker 
was allowed to testify in rebuttal to the mother’s 
statement that the defendant was guilty, as tending 
to contradict her testimony that he was not overdriv¬ 
ing the horseJ On appeal, in upholding the ruling 
of the trial judge, the appellate court said: 

“It was within the ordinary limits of cross ex¬ 
amination for the prosecution to ask her whether 
she had not said, in speaking of the case, that the 
defendant was guilty. Upon her answering this 
question in the negative she was re-examined by 
the defendant as to the alleged conversation. In 
this state of things, it was competent for the 
prosecution to prove that she had said so, by way 
of contradiction of her former statement.” 


I 


15 

In Patchin vs. Astor Mutual Insurance Co., 13 N. Y., 
268, the action was on a policy of insurance on a vessel. 
The engineer of the vessel testified to her seaworthi¬ 
ness and safety and that he would not have gone on 
the voyage had he not considered her so. Oh cross 
examination, he was asked whether on coming ashore 
on the day of the fire he had not said, “My Gbd! Is 
it possible that so many lives should be lost when 
$500 expended on those water jackets would have 
saved the whole?” and replied that he had no recol¬ 
lection of it and that he had no such idea. Defendant’s 
counsel tendered a witness to prove that he had made 
such a statement, but, upon objection, the testimony 
was excluded. There was a verdict for plaintiff, and 
the above ruling of the Court being assigned as error, 
the appellate court held that this impeaching testi¬ 
mony should have been admitted and reversed the 
case. 

In McClellan vs. Fort Wayne and B. I. By. Co., 105 
Mich., 101, 62 N. W. 1025, which was an action for 
the negligent killing of plaintiff’s decedent, the con¬ 
ductor of the car testified to a state of facts to exon- 

! 

crate the motorman from any negligence. On cross 
examination, he was asked if he had not said, shortly 
after the accident to one Therwachter that the accident 
would not have happened if he had had his own motor- 
man. He denied it. Thereupon Therwachter was 
called in rebuttal and testified that the conductor had 
made said statement. On appeal by the Railway Com¬ 
pany, error was assigned on the admission of this 
impeaching testimony, appellant’s counsel contending 
that it would at most be but an expression of opinion 
bv the witness as to the cause of the collision. To this. 

V * 
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the ajipellaie court in its opinion replied in affirming 
the judgment: 

“While this is in a sense true, it tended to show 
an admission on his part that the inexperience or 
want of care of the motorman was the cause of 
the collision, which, if true, would be inconsistent 
with liis testimony given in chief.” 

In State vs. Lewis, 44 La. Ann., 958; 11 So., 572, a 
prosecution for manslaughter, a brother of the de¬ 
ceased, who was a leading witness for the State, was 
asked on cross examination this question, “Did you 
not sav on the gallerv of Lewis’ storehouse to or in 
the presence of W. C. Bond, and shortly after the 
shooting, that your brother Joe was in fault, or was 
in the wrong, or words to that effect, and that yon 
were glad you saw the difficultv?” To which the wit- 
ness replied, “Xo.” Subsequently the defendant of¬ 
fered W. C. Bond as a witness and asked him whether 
or not deceased’s brother had not made the above 
statement to him. Upon objection by the State, the 
witness was not permitted to answer the question on 
the ground that “the statement was not material to 
the issue, being merely witness’ opinion of the merits 
of the affair.” In an unanimous opinion, the appellate 
court held this ruling to be erroneous and reversed 
the judgment, saying: 

“We cannot agree with the learned judge. The 
statement might have had a very material and 
vital influence in the case, and, at all events, the 
defendant was clearlv entitled to the evidence as 

I 

tending to impeach the credibility of the witness, 
and as lessening the weight of his testimony. 
Witness was a brother of the deceased, had seen 
the whole difficulty and was a leading witness for 
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the State; and proof that he had made the state¬ 
ment which he had denied, if believed by the jury, 
would surely tend to weaken his evidence against 
the defendant. ’ ’ ] 

In Central of Ga. Rjj. Co. vs. Trammell, 114 Ga., 312, 
which was a suit to recover from the Railway Com- 

i * 

pany damages for the destruction of a building alleged 
to have been set afire by sparks from one of the de¬ 
fendant’s engines, there was a verdict and judgment 
for plaintiff. The material facts appear in ithe fol¬ 
lowing quotation from the opinion of the Court affirm¬ 
ing the judgment: 

“Error is assigned upon the admission of the 
testimony of Hill, a witness for plaintiffs; to the 
effect that Davis, a witness for the defendant, had 
said, on the night of the fire, ‘There is np doubt 
but what the Central Railroad burnt it.’ Davis 
testified on the trial to facts which tended to show 
that the locomotive did not cause the fire. He 

I 

was asked if he did not state on the night of the 
fire that the house was fired by the railroad com¬ 
pany, and replied that he did not. The testimony 
quoted above was offered for the purpose!of im¬ 
pcaching Davis. AYe think it was admissible for 
this purpose. It tended to contradict Davis in a 
matter relevant to the issue on trial. Of course 
proof of the previous statement did not neces¬ 
sarily show that his statement at the trial was 
false; but we think the jury should have been 
allowed to consider the evidence that he had, on a 
former occasion, expressed a very decided con¬ 
viction, whether it was founded on sufficient rea¬ 
sons or not, that the fire was caused by Sparks 
from the defendant’s engine.” 
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Appellant’s Authorities. 

Appellant relies upon the following three cases: 
Elkins vs. Larkin, 5 Carr. & P., 385; McDougle vs. 
Texas, 194, S. W., 944, L. R. A. 1917 E., 930; and 
Xew Mexico vs. Truett, 160 Pae., 362, L. R. A. 1918 
A, 663. 

The first of these cases, the correct title of which 
is Elton (not Elkins) vs. Larkin, is an English nisi 
prius decision, decided in 1831, and the language 
quoted in appellant’s brief (p. 8) is not the language 
of the Court. All that the Court said upon the sub¬ 
ject is the following: 

“It seems to me hardly to come within the rule 

relating to a matter directly connected with the 

'ssue. If there had been anv contradiction of the 

• 

broker’s assertion of a matter of fact as to 
whether he had or had not made the communica¬ 
tion, it might have been received. But this is 
only a Contradiction on a matter of judgment, 
and T think it is not receivable.” 

The second of appellant’s cases, McDougle vs. 
Texas, supra, is a decision of the Court of Criminal 
Appeals of Texas, composed of three judges, one of 
whom delivered a vigorous dissenting opinion, the 
reasoning of which impairs, if it does not destroy, the 
value of the decision as an authority in any other juris¬ 
diction. In the course of his opinion, the dissenting 
judge said: 

“The State in cross examination of her” (Mrs. 
McDougle) “for the purpose of laying a predicate 
to impeach her, was properly permitted to ask 
her” the question involved, “and when she de¬ 
nied making such a reply, the State was then 
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properly permitted to impeach her * * * All 
this was for the purpose of laying a predicate to 
impeach and of impeaching her. * * * As 
stated, this identical question was the one de¬ 
cided in this case by this Court on the first appeal. 
It was fully and thoroughly considered both when 
the original opinion was handed down and again 
on appellant’s motion for a rehearing by this full 
Court as then constituted, and, without any differ¬ 
ence of opinion or any dissent from any ljnember, 
the said proceedings were held legal. I have no 
doubt of the correctness of that holding, and, so 
far as I am concerned, adhere to it, and reaffirm 
it. * * * Said statement by her to Isopi Vick¬ 

ery and his wife, as they swore, was at most but 
a shorthand rendering of the facts, which hereto¬ 
fore has always been held admissible.” |(Citing 
cases.) “If the statement is a shorthand (render¬ 
ing of the facts, as shown by the statement or the 
context, it has heretofore been held admissible, 
though apparently an opinion.” (Citing!cases.) 


The judge who concurred with the writer of the 
Court’s opinion in the above case, delivered a sepa¬ 
rate opinion, from which it appears that he gave much 
weight to the fact that the witness who was impeached 
was the wife of one of the defendants, and that, as 
her information was received in confidential commu¬ 
nications from her husband, she could not be compelled 
to testify either to the facts so communicated to her 
nor to her conclusions therefrom. 

The third of the cases cited by appellant, anjd from 
which his brief quotes at length in closing (ppl 9-11), 
is New Mexico v. Pruett (not Truett), supra. 

That case is clearly distinguishable from the pres¬ 
ent case. There a witness for the accused, one Crook, 
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upon cross examination was asked if he had not some 
time before the killing stated that the deceased’s wife 
would be a widow inside of a week, which he denied, 
and the prosecution was permitted to prove that he 
had said so. Crook, not being: a witness of the event 
which was the subject of the judicial inquiry, and not 
having been examined in chief as to this past event, 
the question there decided was totally different from 
that presented here. The witness Lewis, in the pres¬ 
ent case, was an evewitness to the very occurrence 
which was the subject of the suit, and his statement 
was nothing more than an expression constituting a 
shorthand rendition of the facts, as it is sometimes 
expressed. (See Note to the Pruett case, L. R. A. 1918 
A., 662, at page 673). And it was a statement utterly 
inconsistent and at variance with his testimony. 

It is respectfully submitted that no sufficient ground 
for disturbing the verdict of the jury is presented by 
this appeal, and that the judgment entered thereon 
should be affirmed. 

Walter C. Clkphaxe, 

J. Wii.mer Latimer, 

Attorneys for Appellee. 



